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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


X 


UNITED STATES OF AMERICA, 
- against - 

JOHN WILLIAM OSBORNE and 
OSMUNDO RODRIGUEZ, 

Defendants. 


NOTICE OF MOTION 


72 CR 972 


---------X 

SIR; 

PLEASE TAKE NOTICE, that upon the annexed affidavit 
of HERBERT I. HANDMAN, sworn to the 29th day of SeptenUaer, 19 72 
and upon the indictment and all the proceedings heretofore 
had herein, the defendant OSMUNDO RODRIGUEZ, will move this 
Court before the HONORABLE LEO RAYFIEL, at a date and time 
convenient to the Court in Room , United States Court¬ 

house, Cadman Plaza, Brooklyn, County of Kings, City and 
State of New York, for an Order granting the following 
relief; 


I. 


The defendant OSMUNDO RODRIGUEZ seeks pursuant to 
Rule 16 of the Federal Rules of Criminal Procedure an Order: 

(a) Requiring the government to produce for the 
defendant's inspection, copying, and recording, any and all 
purported confessions, admissions or statements allegedly made 
by the defendants to officers or agents of the government or 
persons acting in their behalf and at their bequest, whether 
such are reduced to writing or not, or recorded by any means 
or not, so long as the same are within the possession, control 
or custody of the government; 


1 









2 


A 


2 


(b) Requiring the government to disclose all factual 
information in its possession concerning the subject matter of 
this indictment which the government does not intend to in¬ 
troduce into evidence upon the trial of this action; 

(c) Requiring the Government to disclose the names, 
and addresses and telephone numbers of all witnesses known 

to the government and known by the government to have knowledge 
concerning the subject matter of the within indictment, and 
whom the government does not intend to call to testify in its 
behalf at the trial of this case; 

(d) Requiring the government to disclose all 
statements made by witnesses described immediately above, 
which statements the government does not intend to use at 
the trial of this case; 

(e) Requiring the government to disclose all 
factual information which might reasonably tend to establish 
the innocence of the defendants herein or to refute, impeach, 
or contradict any of the evidence the government intends 

to introduce upon a trial of this action; 

(f) Requiring the government to disclose with 
respect to each of the witnesses who the government intends 
to call to testify in its behalf at the trial of this case 
the results of all medical and/or psychiatric examination, 

if any, conducted of these witnesses by agents of the govern¬ 
ment or within the knowledge of the government and the records 
of these witnesses' criminal activity, if any, indicating all 
prior arrests and ultimate dispositions; 

(g) Requiring the government to disclose and make 
available to the defendants for their inspection, copying 
and recording all books, papers and/or documents seized, 
taken, or obtained by the government from the defendant or 
in which the defendant has any property or other interest, 
in connection with the subject matter of the within indict¬ 
ment; 


(h) Requiring the government to disclose and 
produce to the defendant for his inspection, copying and 
recording, all photographs, motion pictures, or still pictures 
of the defendant herein in any manner connected with this case 
or used or to be used in any mann«: by any witness interviewed 
by the government in connection with this case; 

(i) Requiring the government to disclose and pro¬ 
duce for the defendant's inspection, copying, and recording, 
the results and reports of scientific tests or experiments 
made by the government in connection with this action, in¬ 
cluding, but not limited to, fingerprinting analysis, atomic 
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absorption tests, neutron activation analysis, and handwriting 
analysis; 

(j) Requiring the government to disclose all other 
evidence relevant to the guilt or innocence of the defendant 
within the possession of the government which evidence the 
government does not intend to introduce on the trial of this 
action. 


II 

The defendant, OSMUNDO RODRIGUEZ, moves pursuant 
to Rule 7(f) of the Federal Rules of Criminal Procedure for 
an Order requiring the government to serve and file a Bill 
of Particulars setting forth the following: 


AS TO COUNTS ONE AND TWO: 

(a) The exact time or times and duration of each 
during which it is alleged the defendant Rodriguez distributed 
the heroin; 

(b) The place or places wherein it is alleged the 
heroin was distributed to and from; 

(c) If it is claimed that said defendant possessed 
said heroin with intent to distribute, then the time and 
duration during which it is alleged the defendant Rodriguez 
possessed the heroin with intent to distribute; and the 

place or places wherein it is alleged the heroin was possessed. 


AS TO COUNT THREE; 

(a) State precisely the time, place and number of 
the meetings or conversations at which it is claimed the 
defendant Rodriguez conspired or discussed the said conspiracy 
alleged in said Count Three and the names and addresses of 
any and all persons present thereat; 

(b) State the exact time of day and place where 
it is claimed the said defendant Osborne gave said cocaine 
to an agent; the neune and address of all persons present; 
whether there was any conversation which took place at such 
time and place and if so, what was said and by whom in detail. 
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III. 

Requiring the government to disclose whether or 
not any eavesdropping, wiretapping, or electronic surveillance 
of any kind whatever was conducted in connection with the 
investigation leading to the above indictment and if such 
surveillance has been conducted, for an Order directing the 
government to permit as a predicate for further motions the 
inspection of any and all logs, records, recordings or tapes 
of any such eavesdropping, wiretapping or other electronic 
surveillance. 


IV. 

For an Order directing the Government to retain in 
its custody and possession any and all notes, memoranda, 
recordings and reports, original or otherwise, made by any 
Agent of the Government in connection with his investigation 
of this case including, but not limited to. Agents of the 
Internal Revenue Service and the Bureau of Narcotics and 
Dangerous Drugs and other reports relating to their inter¬ 
views of various witnesses to the activities alleged in this 
indictment. 
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AND for such other and further relief as to the 

Court may seem just and proper. 

Dated; New York, New York 
September 20, 1972 


Yours, etc. 

HERBERT I. HANDMAN 

Attorney for Defendant Rodriguez 

Office & P. O. Address 

36 West 44th Street 

New York, New York 10036 

(212) YU 6-5460 


TO; 

United States Attorney For The 
Eastern District of New York 
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UNITED STATES OF AMERICA 

- against - 

JOHN WILLIAM OSBORNE 
and OSMUNDO RODRIGUEZ, 

Defendants. 


-_________-___x 

STATE OF NEW YORK ) 

s s • • 

COUNTY OF NEW YORK ) 


HERBERT I. HANDMAN, being duly sworn, deposes and 


says; 

1. I am the attorney for OSMUNDO RODRIGUEZ, one of 
the defendants above named, and make this affidavit in support 
of the relief sought herein. 

2. The discovery motion is based on the defendant's 
right to be advised of all evidence within the possession of the 
prosecution that would be of benefit to the defendant in the 
prosecution of his defense. The adversary system imposes a 
serious burden upon both sides insofar as evaluation of evidence 
of benefit to the other is concerned. Each side deprecates the 
value of evidence of no use to it. This evidence, however, we 
may well be of invaluable assistance to the opposite party. 

The government should not have the right to determine what 
defense may be of use to the defends.t Despite any protestations 
to the contrary, the United States Attorney in his role as 
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prosecutor does not represent all of the people. He certainly 
does not represent defendant. The defendant is entitled to do 
his own appraisal of any available evidence. What defendant 
should have are materials which are the basis of the government's 
case to be submitted ultimately to the Court. 

3. The purpose of particulars is to require the 
government to confine its case within set boundaries and limitations 
so that the defendant may proceed to defend. He must know dates 
and times with particularity to determine if an alibi defense is 
available. He must know such items in order to avail himself of 
the defense of double jepoardy in the event of subsequent 
prosecutions. The general language of an indictment is 
deliberately insufficient to inform the defendant of the particulars 
of his alleged crime. Generally all that he ever knows as a result 
of reading an indictment is that he is alleged to have committed 
a certain crime on or about a certain date. Hon. Judge Dooling 
is this District, recently dismissed one of these general 
indictments. U.S. v. Cordovano, 71G. In this regard, it is 
material and necessary in order to prepare properly for the defense 
of this case that counsel be provided with at least the exact 
places and times when the specific acts charged in the indictment 
are alleged to have taken place. The indictment, merely repeating 
the statutory language. It is imperative for the defense to be 
informed of what the defendant Rodriguez is alleged to have 
done, and where and when he allegedly did it, as distinct from 
activity attributable to the other co-defendants. Thus, 
the defendant, Rodriguez Is entitled to particulars as to the 




dates, times and place of the overt act alleged (see United 
States V. Bentvena , 193 F. Supp. 485, (D.C.N.Y. 1960), and to a 
bill of particulars designating where he was alleged to have 
distributed or possessed the designated drug (see United States 
V. Wilson , 20 F.R.D. 569 (D.C.N.Y. 1957). 

4. With respect to the motion which is directed 
towards possible wiretapping and/or other electronic surveillance 
or eavesdropping conducted by the government in connection with 
this case, the very nature of such surreptitious investigatory 
practices requires the relief sought herein as the bare minimum 
required by the defendants to enforce their constitutional rights. 

5. Finally, the defendant has asked this Court for 
^n Order directing the government, in substance, to preserve 
whatever notes and memoranda may now exist to which the defendant 
would be entitled at the trial of this proceeding should these 
respective agents testify. The Court is well aware of the 
practice by various government agencies to destroy original and 
other notes and memoranda made in connection with their investi¬ 
gatory activities prior to the incorporation of these notes and 
memoranda into other reports and as to by-pass the Jenks Act 

and Drady v. Maryland. We simply request an Order directing that 
this not be done. 

WHEREFORE, your deponent respectfully prays that the 
relief sought herein be granted, and for such other and further 
relief as to the Court may seem just and proper. 

hit S. HfmM/HJ 

HERBERT 1 . HANDMAM 


Sworn to before me this 
20th day of September, 1972. 
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I QOVEailBIIT«S Bin. OF P'JnCOlJLBS (JAlTOIlHr 10. 1973) 

BiFjrSinb UIITED STATES DISTRICT COURT 

1^723,5):) SASTSUI DISTRICT OP m TORE 


UNITED STATES OP AMERICA 
-agalnat- 

08NUR00 RODRlOmX and 
JOHI WILLIAM OSBORm, 

Oafandanta. 


BILL OP PAnTlCUIAHS 
72 CR 572 


Purauant to a notica of Motion mada by the 
defendant, OSMURDO RODRIOUS, for a Bill of Partleulart , 
the Oovammant herewith eareaa and filea a Bill of For- 
tlc’ilars aa to the followinc; natters t 

I 

(a) fticloead you will find notes by Assistant 
United States Attorney Francis J. Sheerin on defenJarit'R 
statenent to him. 

(fc) Will not comply except upon court ordo: . 

(c) Will not comply. 

(d) Will not coaiply. 

(e) Will not coisply. 

(f) Will not coeiply. 

(e) Can see anything seised from Rodrif’uez or 

requeet. 

(h) Will not comply. 

(1) No objection - copy of chenlat¥ reports 

attached. 
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(J) Government le aware of Bre iy oblltratlon - 
'•'.n . 1 r •inn*.:ar« o ' any information which rr*dld ir .-^ical' 
thf* innocence of the defendant Rodrlruei. 

AS TO couirrs on awd tvo i 

(*)» (b) June 23, 1972 - Hawthorne Street, 
Brooklyn, Hew TorK, 

June 27, 1972 - Hawthorne Street, 

Brooklyn, New York. 

(c) Will not conply except upon court orlrr. 

AM TO COONT lUP i 

(a) Will not conplj except upon court order. 

(b) Will not conplj except upon court order. 

Ill 

There ie to nj knowledge no bugging, aavee- 
dropping or wiretapping in thle inveatigation. 

IV. 

Will not comply except upon court order. 

Dated: Brooklyn, lew York 
January 10, 1973 

Yourr, etc. 

Xobert A. Moroe 
United Statee Attorney 
■eetem Oiatrict of New York 


ISraneie J. bheerln 
Aeelatant 0 . 8 . Attorney 


TO: 

Herbert X. Uandman, Caq. 
36 Veat ^Ath timet 
New York, Hew York 10036 
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